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CHAPTER I
INTRODUCTION
I.

THE PURPOSE

This paper will attempt to analyze the mind of Chief
Justice John Marshall by examining those experiences that
influenced his thinking, presenting some of the judicial
opinions that illustrate his thinking, suggesting the
lasting influences and contributions of th~se judicial
opinions.

II.

JUSTIFICATION

The minds of men influence their actions, their
actions affect history, and history affects people; therefore, people should be interested in the minds of men.
Certainly they should be interested in John Marshall, who
for thirty-five years, from 1801 to 1835, presided as Chief
Justice of the United States Supreme Com.-t.

He had "the

strength of his convictions," and because of the crucial
position he held during such a formative period of this
country's development, the decisions he made as Chief
Justice, affect everyone today.

In fact, the whole nature

of the development of government in this nation might have
been quite different had not John Marshall early and firmly
established the authority of the national Constitution

2

as the basic law of the land and a symbol of national
unity.
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CHAPTER II
THE DEVELOPMENT OF JOHN MARSHALL'S MIND
This chapter will relate some of the experiences
and people who influenced John Marshall before he became
Chief Justice of the supreme Court.

It will also contain

a summation of his convictions which soon hardened to a
point of rigidity.

I.

INTELLECTUAL TRENDS

America is known as a melting pot not only of
different nationalities but also of ideas.

Not only did

immigrants come _to America but also ideas which, like the
people, were changed and modified by transference and new
environment.

The liberalism transplanted in America from

Europe was derived from two primary sources: English
independency and French romantic theory.

Until the early

1790 1 s the Fllglish school was the dominant influence, the
French school playing a secondary part.

F.rom the English

school came the revolutionary doctrine of natural rights,
clarified by John Locke and Harrington.

This philosophy

abolished the idea of divine right and advocated the
rights of the individual in place of traditional absolutism.

A product of this liberalism was the Declaration

of Independence and the Bill of Rights.
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II.

EARLY INFLUENCES

The eldest of fifteen children, John Marshall was
born on September 24, 1755, in a log cabin on the Virginia
frontier in what is now Fauquier county.

1

Helping to raise

fourteen younger brothers and sisters developed leadership
he later demonstrated as Chief Justice.

Being the eldest

child in such a large family and having such a meager
beginning undoubtedly influenced his later feeling of
conservatism and authoritorianism.

!he need for strong

control and authority he early saw in the family he later
applied to government.

From the frontier and local govern-

ment he also developed faith in a republican democracy.
Rising over his fellow man to a position with the aristocracy, he developed a disregard for those he surpassed and,
like many converts to a new group, became very devout.
His father was Thomas Marshall, a man of humble
Welsh descent; his mother was Mary Kieth, a member of the
prominent Randolph and Isham families that produced many
noted Virginians, including Thomas Jefferson.

Bis father,

a man of great ability and force with no formal education,
1 Within thirty years and one-hundred miles George
Washington, James Madison, George Mason, Patrick Henry,
Thomas Jefferson, and John Marshall were born. It was
chiefly their words and works, their thought and purposes,
that gave form and direction, on .American soil, to those
political and social t' ore es which are still working out .
the destiny of the American people (3:I:32}.
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had a lasting influence on him.

Thomas :Marshall's close

association with George Washington (as his surveying
assistant) caused him to admire that great man.

Thomas

Marshall imparted to his son a love of literature, particularly of Pope's essays.

The only book positively known to

have been a literary companion of John Marshall was a
volume of Pope's poems.

He told Justice Story that, by the

time he was twelve years old (1767), he had copied every
word of the Essay

l

Q!!. ~

and other of Pope's moral essays,

and committed to memory "many of the most interesting
passages" (3:I:44).

As sheriff, a member of the House of

Burgesses, and a leading vestryman, Thomas Marshall brought
his son into early contact with local leaders and the issues
of the day.

This was partially responsible for developing

John's early interest in politics.

Thomas Marshall was one

of the original subscribers to Blackstone's Commentaries,
published in America in 1772.

He saw that John read it.

Marshall's parents had determined that their eldest son
should be a lawyer.

"From

my

infancy," said :Marshall,

"I was destined for the bar" (3:I:56).
1

The Essa 2B, ~ depicts the universe as a species
of constitutiona monarchy governed "not by partial, but
by gen 1ral laws," and where, with reason to restrain it,
"self love" lies at the basis of all human institutions,
the state, government, laws.

1
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III.

THE REVOLUTION

:Marshall's conviction as to the need for strong
national government stemmed from his experiences in the
.American Revolution.

John Marshall and his father both

enlisted in the CUl.pepper Minute Men at the outbreak of
the Revolution, Thomas with the rank of major and John,
nineteen, of lieutentant.

Both Marshalls soon joined the

Continental .A:rmy and served under General Washington.
Except for one period of leave in 1779-1780, John Marshall
was a soldier for nearly six years.

He fought bravely at

Brandywine, Germantown, Monmouth, and was at Valley Forge
during the terrible winter of 1777-1778.

At Valley Forge

he was appointed "l)eputy Judge Advocate in the

.Army

of the

United States" and gained the confidence of others by the
fairness of his decisions.

faking his position seriously,

hearing both sides with utmost patience, and then taking
plenty of time to think it over, he rendered his decision
in writing (3:I:117).

This experience was instrumental in

developing the process by which he later rendered decisions
as Chief Justice.
At Valley Forge he became disturbed by the manner in
which the thirteen bickering colonies refused to furnish
badly needed men and supplies to the Continental Army
except when they found it convenient.

The mark of this situ-

ation was stamped upon him in redoubled force as he struggled
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beside starving, freezing soldiers at Valley Forge.

A few

"judicious patriotsn did urge the strengthening of National
authority, but Marshall wrote they were helpless to
0

correct that fatal disposition of power (by States and

Congress) which had been made by enthusiasm uninstructed
by experience" (3:I:147).

These experiences permanently

impressed upon Marshall the need of efficient government.
They not only made him a patriot but also expanded his
concept of affairs from one of localism to nationalism.
They caused him to associate liberty with strength and
union.

:Marshall's military life developed his conservative

temperament.

IV.

INTRODUCTION TO LAW

Mter his enlistment had expired he went to Williamsburg to be with his father, who had become a State
Councilor.

At the College of William and Mary, George Wythe,

a celebrated law professor, was lecturing.
in his course.

weeks.

Marshall enrolled

The young law student remained only six

This six week course was all the formal education,

legal or otherwise, that John Marshall had.

He had been

tutored for two years by clergymen and the rest of the time
by his parents.

This interest and study in law instilled

1n him, as it usually does, a respect for the law and a

conservative attitude in maintaining law and the status quo.
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V•

:PUBLIC LIFE

When he left William and Mary he began to practice
law in Fauquier County, but clients were not easily
acquired.
1782.

He was then elected to the State Assembly in

Marshall married Mary Ambler in 1783; ten children

were born to them.

As provider for a large family, he

necessarily became interested in material gain.

!his

influenced his acceptance of positions offered by the
salaries they paid.

It also intensified his feeling for

the need of protecting property, of which he saw the basic
value.

He was a businessman rather than an agrarian, a

follower of Hamilton rather than of Jefferson.

He became

involved in land speculation when he invested with others
in the Fairfax estate.

Marshall was a director in banks

and a legal advisor in cases involVing property.

In 1782, at twenty-seven and serving his first term
in the Virginia Assembly, he was chosen by his legislative

colleagues as one of the eight members of the Council of
State, the Governor's cabinet.

Marshall, always moderate

in tone and rational in argument, opposed the tempting
devices of an "easy" money fiscal policy and favored the
independence of the courts (11:74).
After the Revolutionary War arose the problem of
what type of government 'should be formed.

During the

Revolutionary War the country was under the .Articles of

9

Confederation, a weak and unsatisfactory form of government
in the minds of the leading conservatists who were interested in protecting property by a written constitution.
Americans• faith in written constitutions had evolved
largely from the protection they felt with the colonial
charters.
The forming of the Constitution was studied economically, the agrarian and mercantile interests opposing each
other.

From these differing viewpoints grew our first two

political parties, the democratic agrarians, championed by
Jefferson, James Madison, and John Taylor, and the Federalists, led by Washington, Hamilton, and John Adams, with
whom Marshall aligned himself.

When the Virginia Convention

of 1788 met to consider ratification of the new Federal
Constitution, Marshall was elected a delegate.

As a

delegate he worked for ratification of the Constitution, a
conservative document in agreement with his beliefs, like
Hamilton's and Adam•s, in a strong central government,
opposing confederation.
The United States was initially formed by the party
{that became known as the Federalists) who were political
realists.

The Federalists, basically conservatists,

believed in a republican form of government controlled by
an aristocracy for the benefit of capital and the protection of property and were inspired by the ideals of the

10

rising English middle class.

After the organization of the

national government, Marshall consistently supported the
measures of Washington's administrations and became a leader
of the Federalist Party which, in spite of Washington's
great personal hold on the people, was in a minority in
Virginia.

While in power the Federalists seemed strong;

actually they were weak.

The Federalists ignored the

farmers, who numbered more than 90 per cent of the country's
population.

The agrarians, led by Thomas Jefferson, defeat-

ed the Federalists in 1800.

The war of 1812 finished the

Federalist Party, and the Jeffersonian Republicans were left
in possession of the government.

The Jeffersonian party

split in 1828 with .Andrew Jackson's Democrats and Henry
Clay's Whigs.

The Democratic Whig division was similar to

the difference between the Jeffersonians and the Federalists;
the Whigs standing primarily for the principles of the FederMarshall aligned himself therefore with the Whigs.

alists.

Washington tried in 1795 to persuade him to accept
the post of Attorney General; however, because of the size
of his family Marshall felt the salary inadequate and
declined.

President John Adams offered him a more remunera-

tive appointment in 1797 as one of three special envoys to
France, and he accepted.
The mission was to seek adjustment of serious
difficulties which had arisen between the United States and
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France.

France felt we had broken our agreements and that

we were much too friendly with ·Great Britain.

The three

American envoys had to deal with Talleyrand, who tried to
squeeze a two hundred and fifty thousand dollar bribe from
them.

As spokesman for the mission, John Marshall upheld

American interests with dignity, courage, and honor.
Although he and his associates were unable to obtain an
agreement in Paris, he returned in triumph (in the eyes of
the American people) by not conceding to Talleyrand and
became a hero when he proclaimed, "Millions for defense
but not one cent for tribute.•
When Marshall was in Paris the revolutionary
government was filled with corruption and the military was
glorified (3:II:289).

During this "XYZ Affair" he develop-

ed a contempt for revolutionary democracy.

Shay's Rebel-

lion of an earlier period, and the later rise of Napoleon
helped form his belief that men were incapable of governing
themselves, that they needed to be governed by aristocrats.
Marshall disregarded the physiocratic school of
economics and the writings of·Rousseau and Godwin, who were
gathering a following led by Jefferson. His views were
exactly contrary to those of Jefferson1 and most of the
1

Jefferson visited France when the French Revolution
was just beginning; he saw only that beautiful idealism
into which the glorious dreamers of the time fondly imagined
the Revolution would flower (3:II:289).
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other citizens of the country, who felt deep sympathy for
the French people in their bloqdy uprising against their
king.

French romantic philosophy he disdained.

Passage

of the years merely confirmed Marshall in his unfavorable
opinion of popular government and majority rule.

He

became a man of fixed opinions.
An

appointment to the Supreme Court was offered him

by President Adams in 1798, but he could not afford, financially, to accept it.

A personal appeal from George Wash-

ington, however, did cause him to run for Congress.

In

Congress he showed exceptional independence of mind and
integrity by voting contrary to his party's program on two
major issues.

He cast the deciding ballot in favor of the

repeal of the obnoxious section of the Sedition Law, a law
favored by the Federalists which went to extreme lengths
in attempting to prevent criticism of the national government then in Federalistic hands.

It has since been

generally conceded that these acts were gross blunders, the
product of excited partisan feeling.

Marshall's cool

judicial sense made him realize their objectionable character and he honestly disapproved of them and voted for their
repeal, placing duty and right above party discipline
(14:148-49).

He also ignored party discipline when he

insisted on the removal of extreme measures from the disputed Election Bill.

Unde~ its original terms the Federalists
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could have stolen the approaching presidential election
(3:II:456).

Despite Marshall's unwillingness to comply

with the party•s wishes, :President Adams o:f:fered him the
position of Secretary o:f War.

He declined.

Then, in the

spring o:f 1800, Adams persuaded him to become Secretary
of State.

And Adams, in order to be with his ill wife,

left Marshall 1n charge of the executive department for
several months.
The Pederalist•s opponents, the Republicans, were
economic liberals and followers of the Enlightenment who
rejected English middle-class ideals and accepted the humanitarian theory of the French thinkers.

These Republicans

were in favor of a confederation, supported state's rights,
and denied the privileges accorded the aristocracy or the
need for one.

"They believed in democracy and equality of

men - detesting capitalism" (15:I:267).

This Jeffersonian

democracy developed with the naturalization of French revolutionary political theory and Physiocratic agrarianism.

It

sanctioned natural rights, the theory of progress, the law
of justice, and the principle of freedom.

The political

principles of Godwin and Paine were followed.
With a frank contempt for all legalists
Jefferson believed that social well-being was
not to be bounded by constitutional limitations
or statutory enactments; that political action
should be governed by reason rather than by
historical precedent. "No society," Jefferson
said, "can make a perpetual Constitution, or
even a perpetual law" (15:II:20-27).
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These, then, were·the beliefs of the Republicans and of
Jefferson, who in 1800 gained control of the executive and
legislative branches of the government which John Marshall
was appointed to check as Chief Justice of the Supreme
Court, the last Federalist stronghold.

VI.

MARSHALL'S CONVICTIONS

John Marshall, the last of the great Virginia
Federalists, upheld all their views.

Influenced by the

frontier, his experiences 1n the Revolution, the ideas of
Hamilton, and the French Revolution, Marshall's convictions
developed.

During the time he ruled the Supreme Court,

Jeffersonian Republicans or Jacksonian Democrats stirred
up the country with their ideas of state's rights, democracy,
and natural law.

Marshall profoundly distrusted the princi-

ple of confederation and worked for the cause of consolidation.

He thought the nation ought to be run by a strong

central government to which the states were secondary.
Most of his momentous decisions as Chief Justice either
enlarged the power of the federal government over finance,
commerce, and business affairs by a "broad construction" of
those words of the Constitution that list what the federal
government may do or else restricted by "narrow interpretation~ of other constitutional language the similar and
sometimes conflicting powers of the states.

Centralization
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and the advancement of law he believed necessary to protect

property, contracts, and the moneyed interests from the
people in such cases as Shay•s rebellion.

Marshall thought

that the nation and its government should be flm by and for
his kind, the creditor-capitalist, the Federalists, the
financial conservative.
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CHAPTER III
THE IMPETUS OF JOHN MARSHALL'S MIND
This chapter will illustrate how four of Marshall's
most important, but typical, judicial opinions agreed with
his beliefs.
I.

AS CHIEF JUSTICE

In 1801, when John Marshall took command of the
Supreme Court, it had been depreciated even below its
original lowly status by the attitudes of the two preceding
Chief Justices, Ellsworth•s why bother indifference to its
operation and Chase's over-enthusiastic politicing.

John

Jay, the first incumbent, had declined reappointment previous
to Marshall's appointment, stating that the position did not
carry sufficient power and prestige (3:II:553).

As Chief

Justice, Marshall lifted his own branch of the federal government from neglect and contempt to respect and power, helping
to establish a cohesive, consolidated nation.
Marshall was administered the oath of office in a
25 by 30 foot committee room· in the Capitol basement,
politely furnished by the Senate for the Court's use.

The

architect of the new Capitol Building had either completely
forgotten or maybe deliberately failed to provide a place for
the Court to do business (22:171).

In that tiny chamber
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Marshall and his five associates began to hear cases that
were to raise the Court to prestige and preeminence.

When

Marshall took his seat upon the bench, the Supreme Court,
since its organization in 1790, had rendered only six
decisions involving Constitutional questions.

With him

really began the process, peculiar to our American system,
of the development of Constitutional law by means of judicial.
decisions based upon the provisions of the written Constitution.
John Marshall did much to fasten the influence of
Blackstone and English common law, heavily conservative in
its practical bearings on unions and property, upon the
United States at the expense of French continental influences.

He did conservative deeds, thought conservative

thoughts, practiced conservative virtues, and stood for
conservative principles.

Most of Marshall's significant

decisions also show a disinterested preference for federal
as against state control of national affairs, each decision
protecting and fostering the long range or short run security of private property.
Marshall was no superstitious pedant to regard
the law as something sacred in itself; he understood
thoroughly that it is and must be a servant of economics and politics; his office was to see that it
remained a servant of what he regarded as good economics and good politics (l:86).
How completely he guided his colleagues on the Court
by his autocratic manner, even when he did not speak for
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them, is shown by the fact that he dissented from only eight
of the 1,106 decisions {13:334) •. From 1801 to 1835, the
thirty-four years he presided in the Supreme Court, 62 decisions were rendered involving Constitutional questions, and
in 36 of these the opinion of the Court was written by
1
2
Marshall.
Through the years Marshall dominated the Court,
even winning over judges appointed by his political opponents,
the Jeffersonians.

As Chief Justice, Marshall did everything

he could to defeat Jefferson•s attempt to limit the power of
the judiciary.

II.

MARBURY!§.. MADISON

In 1803 in the case of Marbury!!.• Madison, Marshall
discussed and decided that an act of Congress contrary to
the Constitution is void, a principle that is wholly and
exclusively American, America•s original contribution to the
1

In the remaining twenty-six the preparation of
the opinions was distributed among his associated, who
numbered five before 1808 and after that date, six.
2A tall, thin man with black, flashing eyes,
Marshall retained the casual and sloppy dress and manners
of his early environment. A jovial, friendly, and absentminded man, he was of a split personality. At social
gatherings he was the life of the party with his ready
wit. Disliking stiffness and formality in his private
relationships, he was a person of dignity while acting as
Chief Justice of the Supreme Court (ll:84).
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1
science of law (3:III:142).
A citizen of the District of Columbia, William
Marbury had been appointed a justice of the peace by President Adams in 1801.

Marbury•s commission had been made o~t,

signed, and sealed, but James Madison, the new Secretary of
State, neglected delivering it to him.

Marbury therefore

applied to the Supreme Court for a writ of mandamous to compel its delivery.

Marshall held that the Court had no power

to grant the writ, because the Federal ~tatute by which the
jurisdiction was sought to be conferred was contrary to the
Constitution of the United States and therefore void.
Marshall ruled that (1) an act of Congress repugnant to the
Constitution is not law; (2) when the Constitution and an
act of Congress are in conflict, the Constitution must
govern the case to which both apply; and (3) Congress cannot
confer on the court any original jurisdiction (9:2).
Thus the supremacy of the Constitution was judicially asserted over the acts of the national legislature.

This

decision, like many significant Supreme Court decisions
since, was rooted in politics, not in law.

In deciding this

case, Marshall retained or established the judiciary with
Federalistic control.

He strengthened the national govern-

ment at the expense of the states, agreeing with his feeling
1 The American Consti tution,"declares that, in and
of itself, it is law -- the suprel!le law of the land; no
other written constitution makes any such assertion.
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for centralization and nationalism and showing his.
ative leanings in sustaining the· law.

conserv-

Because of Marshall's

strong Federalistic beliefs it is doubtful if he would have
asserted the right of judicial review as strongly as he did
in Marbury!!• Madison if a Federalistic Congress and Administration had just taken over and tf the Court had been
overwhelmingly Republican.

He would probably have been

reluctant to give the Court any additional power because of
its Republican beliefs, contrary to his, with their wishes
for confederation and a more liberal democracy.

In its relation to then current constitutional
practice, the decision was revolutionary in proclaiming
judicial review which had not been applied up to that time.
It was also reactionary by reflecting eighteenth century
English constitutional law.

I~ implied the weakening of

the legislature•s sovereignty first in limiting its power by
a written Constitution and then in subjecting its acts to
judicial review.

•Jurists to this day debate the logic of

Marshall's decision" (19:43).

The duty of the judiciary to

declare unconstitutional laws void and the firmness with
which that duty has usually been performed have led to some
curious and unexpected results.

The legislature sometimes

casts the responsibility, which properly belongs to it,
upon the courts.

The people will demand of legislators

some doubtful legislation, and the legislators who depend
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upon the popular voice for their positions will support such
legislation, knowing the courts will either declare it
unconstitutional and void or will not enforce it (20:II:398).
III.

DARTMOUTH COLLEGE CASE

Although important decisions dotted the whole of
Marshall's Chief Justiceship, spreading across the administration of five United States• presidents, the three cases
usually deemed the most momentous after Marbury!!• Madison
were bunched within a five year span from 1819 to 1824.
Each of these threw out as unconstitutional an act of a
state legislature.

Each, either directly or indirectly,

was a boon to commercial and financial interests.

Each of

these supported the essential political views of John
Marshall.

Each still stands as basic law today; and each

in its own way has had a major effect on the nation's development.

The three cases are known as the Dartmouth College

Case, McCulloch!:!.• Maryland, and Gibbons!!• Ogden.
Dartmouth College, under a charter granted by King
George III in the mid-eighteenth century, was run, as were
and are so many colleges and universities, by a selfperpetuating board of trustees.

Being self-perpetuating,

the board was still heavily overweighted with Federalists
long after the nation and the state of New Hampshire had
gone Republican.

Sparked by an insurgent Republican group
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within the college, the New Hampshire legislature passed a
law to pack the board with new, politically appointed
members, and turned Dartmouth into a sort of state university.

It was to halt this purely political mo:ve that the

equally political-minded old trustees hired Daniel Webster
to take their case to the Supreme Court.
In his ruling Marshall carried on his work of
protecting property against a growing democracy.

In order

to sustain his academic fellow Federalists, John Marshall
had to rule that a charter was the same as a contract, to
which the government, the donors, and the trustees of the
corporation were all parties; and that the promises made by
the British crown in granting the charter were still binding
upon the state of New Hampshire despite the Revolution (20:
II:267).

Therefore, Marshall ruled the New Hampshire

statute unconstitutional because it impaired the obligation
of contracts.

By such unprecedented legal argumentation

and with the assistance of Webster's sentimentality,
Marshall managed to hold the fort for Dartmouth's Federalist
trustees.
The Dartmouth College decision of 1819 was a more
important event in American educational history than the
founding of any single institution of higher learning.
Marshall's ruling, which rested in part in making an imaginary individual out of a corporation, spread far beyond
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the educational world.

In this case a conception of natural

rights or natural law is revealed.

In stipulating that the

corporation "should continue forever" and "that the number
of trustees should forever consist pf twelve, and no more,"
Marshall ruled that the security and disposition of property,
which was intrusted to the corporation, rested upon the faith
of its terms.

Under it the trustees acquired rights which

could not be taken away; along with them came trusts which
they were obliged to perform and could not constitutionally
disregard (20:II:268).

He also set the stage for the

permanent and practically unregulated control of United
States' higher education, especially in the East, by private
corporations and thus gave a tremendous boost both to academic conservatism, as a self-perpetuating board would tend to
do, and to academic freedom in protecting colleges from
direct political pressures.

Such a condition would satisfy

his conservative and aristocratic conception of keeping
education more for his own class.
Furthermore, Marshall's new doctrines, once proclaimed as the law of the land, could scarcely be limited and
were not meant by Marshall to be limited to corporations
that operated colleges.

Many types of business corporations,

especially transportation companies with their canals, turnpikes, ferries, and bridges, operated under government

24

granted charters which now became inviolable contracts. 1
As

Dillon argues, "our national ·pro'.Bperity essentially rests

upon the security of property and inviolability of contracts"
(9:300).

And as Marshall's biographer, Beveridge, put it,

the decision in the ·Dartmouth College case gave new hope and
confidence to "investors in corporate securities" and to the
whole of "the business world" (3:IV:27).

-

IV • .McCULLOCH VS. MARYLAND

-

In the case of McCulloch vs. :Maryland in 1819,
Marshall continued his work of nationalism and centralization, upholding the supremacy of the national government
against domination by the state governments.

The War of

1812 had been followed by a period of great financial
distress, during which Congress rechartered, in 1816, the
Bank of the United States as an agency of the government.
Branches of the principal bank were established in several
states, including one in Baltimore, :Maryland, 1n 1817 •
.Annoyed at this competition with its own banks, Maryland
and several other states put taxes 2 on the branches of the
1

The effect of the decision has been narrowed by
the subsequent practice of the States 1n making legislative grants to corporations expressly to reserve the
power to repeal, alter, or modify the charter or franchise
granted ( 9: 301) •
2

This tax was not on the property of the bank but
a stamp tax on the notes of the bank. ·
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United States Bank within its borders, taxes probably meant
to drive out the branches.

Thus·, when Maryland taxed the

Baltimore branch of the United States Bank, a cashier named
McCulloch refused to pay the tax and Maryland sued to collect
it.
Marshall and his colleagues upheld the bank and
branded the Maryland tax and all other similar state taxes
unconstitutional.

Before calling the tax unconstitutional,

Marshall had to rule the bank constitutional since Congress•
powers nowhere included the power to establish banks.

In

delivering the opinion, Marshall said:
".Although among the enumerated powers of government
we do not find the word Bank, or Incorporation, we
find the great powers to lay and collect taxes, to
borrow money, to regulate commerce, to declare and
conduct a war, and to raise and support armies and
navies • • • • ~he government, which has a right to
do an act, and has imposed on it the duty of performing that act, must, according to the dictates
of reason, be allowed to select the means; • • • •
To its enumeration of powers is added that of
making •all laws which shall be necessary and
proper for carrying into execution the foregoing
powers and all other powers vested by this
Constitution 1 " ( 14: 19 5-97) •
It was accordingly held by the Supreme Court that Congress
had power to charter a bank as an agency of the general
government; it was also held that the act of the State
ta:x:ing1 the operations of the bank without the consent of
1 The Court admitted that the States might tax the
"proierty" of the bank as distinguished from its "operations"
and franchises" (9:253).
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Congress was in conflict with.the Constitution and therefore
void (9:252-53).

Marshall gave the Constitution a "broad"

interpretation and to Congress gave a judicial permission
to go ahead with whatever extras it deemed necessary to
supplement its narrowly limited powers.

This principle was

laid down in these memorable words:
"Let the end be legitimate, let it be written
within the scope of the Constitution, and all means
which are appropriate, which are plainly adapted to
that end, which are not prohibited, but consist with
the letter and spirit of the Constitution, are
constitutional" (9:278).
Marshall ruled that since the Constitution creates a dual
sovereignty, federal and state, neither sovereign may
destroy the legitimate activities of the other, declaring
''the power to tax involves the power to destroy" ( 21:212).
"If," said Marshall, "the States may tax
one instrument employed by the General Government
in the execution of its powers, they may tax any
and every other instrument which would defeat the
ends of the General Government. This was not
intended by the American people. They did not
design to make their government dependent on the
States" (9:295).
This principle has since been applied to many
subjects other than taxation.

It established national

sovereignty, wherein the people gave up their sovereignty
not to the states but to the national government.

This

decision again satisfied Marshall's Federalistio belief in
centralization rather than confederation, by limiting the
power of the states in the interest of a strong national
&;,
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government, by protecting it.from possible destructive
state taxes, and by strengthening it through the establishment of a precedent for a •broad" interpretation of the
Constitution.

It also upheld the National Bank, which would

satisfy his conservative and capitalistic feelings for a
more uniform or regulated financial system, and it satisfied the creditor class with which he associated himself.

V.

GIBBONS VS. OGDEN

As in McCulloch'!!• Maryland, so, too, in Gibbons

!!.• Ogden in 1824 Marshall expanded the power of the
federal government by the broad interpretation of the
Oonstitution at the expense of the states.
Ogden had bought an interest in Robert Fulton's old
steamboat company, which years before had been given, by
the New York legislature, a monopoly to run steamboats in
the state.

Gibbons ignored this state grant and ran a

rival service in and out of New York City.
have Gibbon's boats permanently beached.

Ogden sued to
By the logic of

the Dartmouth College decision, Marshall should have called
the state-granted monopoly a contract and upheld Ogden•s
plea.

But Ogden operated a poor and inadequate service,

which impeded the commercial growth of New York City.
lfurtbermore, not only the general public but almost all
business ~terests wanted mc,re in competitive steamboat
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lines.
The most important reason for the formation of the
Union under the Constitution was the selfish and conflicting regulations of the different states in respect to

commerce, each trying to secure an advantage over the
others.

This experience led to a provision in the Constitu-

tion: "The Congress shall have power • • • to regulate
commerce with foreign nations and among the several States,"
but there was no attempt to define what "commerce" is or
what is meant by "regulation. nl
Marshall, thinking rationally and yet independently
of his former decisions, guided by his own views and aware
of the importance of the economic background of the case,
ruled realistically and satisfied almost everyone except
Ogden and his friends.

Since Gibbon•s steamboat line

serviced several New Jersey ports, it clearly involved
interstate commerce.

::Marshall held that the Constitution

granted to Congress the power to regulate interstate
commerce, therefore withdrawing all such power, by implication, from the states.

Moreover, the steamboat monopoly had

been an attempt on New York's part to encroach upon the
federal government's authority and, as such, was
1 •To regulate commerce," said Marshall, "is to
prescribe the rule by which commerce is to be governed;
wherever commerce among the States goes, the judicial
power of the United States goes to protect it from invasion of State Legislatures" (9:426-27).
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unconstitutional.

Gibbons could continue running his

steamboat line and so could anyone else who wanted to start
one.
Upon these decisions rest the navigation and interstate commerce laws and the anti-trust laws of the United
States.

The decisions of the Supreme Court and the laws

regulating commerce and creating the Interstate Commerce
Commission have made the commerce of this country free
from the selfishness of the states to which it would have
been subjected had the decision of the Supreme Court been

-

reversed in the case of Gibbons vs. Ogden (9:426-27).
Infinitely more significant,,Marshall inscribed
into the laws of the land that wherever Congress has
specific powers the states have none, thus agreeing with
his belief of centralization.

Deciding in the interest of

business was also in accordance with his convictions of
capitalism.

This case shows an independence of Marshall's

mind, however, in not ruling as he customarily did by
supporting the sanctity of contracts, as he did in the
Dartmouth College case.

His ruling also approached

laissez faire, 1n which the state should function in the
interests of trade and not restrict it as the New York
grant had.
His arguments for national supremacy met with less
opposition as time passed.

In principle, the Jefferson-

ians remained devoted to states• rights and to strict
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construction of the Constitution.

In fact, they moved in

Marshall's direction as it became apparent that loose
construction and a strong national government could assist
the groups behind the Republican organization.
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CHAPfER IV
SUD.ARY UD CONCLUSIONS

John Marshall steadied the growing force of liberal
democracy and sustained the conservative and essentially
autocratic government in which he so deeply believed.
various judicial decisions clearly illustrate this.

His
He

added to the sacredness of contracts and the protection of
private property.

Marshall strengthened the federal

government at the expense of states, supporting centralization rather than confederation.

A builder of American

nationalism, he strengthened it with his belief that people
gave up their sovereignty to the national government, not:to
the state.

"Through him the Supreme Court gained respect

and became the guardian of the Constitution" (16:446).
His most fundamental contribution to the American system
of government was the establishment of judicial supremacy
by judicial review.

His great constitutional opinions and

precedents remain unchanged and continue to be received as
authority with few exceptions, the main one being the
Dartmouth College case, limited by later decision.

If John Marshall had not strengthened the Federal
Government, diminished states• rights and confederation,
and advanced the concept of national sovereignty, the
Un.ion might have permanently dissolved with the secession
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of the South.

Marshall, in outlining a standard for

interpretation of the implied power of the federal government, gave .Franklin Delano Roosevelt the opportunity for
his New Deal.

On

the other hand, had Jrtarshall been one of

the "Nine Old Men" during the New Deal period, he would
have surely become a strict constructionist and regretful
of the idea of broad interpretation he instigated.

Yet he

would be satisfied with many things he did establish, suoh

-

as the logic in the case of McCulloch vs. Maryland which

exempts the interest on state and city bonds from federal
income taxes and makes those bonds a favorite investment
for the wealthy.
The convictions held by John Marshall, if he were
alive today, would undoubtedly place him with the Republicans as a champion of states• rights and less federal
control, a reversal of the position and objectives he held
then.

He would probably be appalled at the income tax,

social security, farm subsidy program, and the welfare state
that has developed the use of the power of the Federal Government which he enlarged upon by a broad interpretation of the
Constitution.

In Philadelphia, Chief Justice Earl Warren,

in

observance of "Jolm Marshall Bicentennial Month," said,
"And it was here that the Liberty Bell tolled
its last melodious notes as Marsh.all's body was
carried affectionately to the dock for passage to
his native Virginia. As thottgh it also was ending
an epoch of .American life, it split open and, like
Marshall, became a mute but eternal symbol of
constitutional government• (11:82).
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As Marshall has become a symbol of constitutional. govern-

ment, the effects of his conservative mind have instilled

upon the American people a respect for the Constitution
as the basic law of the land and a symbol of national.
unity.
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